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(L.C. No. 2006CV840)

STATE OF W SCONSI N ) I N SUPREME COURT

ADMANCO, Inc. by Mchael S. Pol sky, Receiver,

Pl aintiff-Respondent,

. FI LED
700 STANTON DRI VE, LLC, JUL 13, 2010
Def endant - Appel | ant - Peti ti oner, A John Voel ker

Acting derk of
Supreme Court

M&l Marshall & Ilsley Bank, EBSCO | ndustries,
Inc. and Alliance Laundry Systens, Inc.,

Gar ni shees.

REVI EW of a decision of the Court of Appeals. Reversed and

remanded to the circuit court.

11 PATI ENCE DRAKE ROGCGENSACK, J. This review arises in
the context of a Ws. Stat. ch. 128 insol vency proceedi ng, which

proceeding applies to property of the debtor. Ws. Stat.
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§ 128.08 (2007-08).%' The receiver, Mchael S. Polsky (Polsky),
was appointed to admnister property of the debtor, Adnmanco,
Inc. (Admanco). In that capacity, Polsky denmanded return of
proceeds from two standby letters of «credit issued by M
Marshall and Ilsley Bank (M& Bank) that 700 Stanton Drive, LLC
(Stanton) drew down, as well as the cash security deposit nade
by Admanco that Stanton retained. The circuit court awarded? the
receiver judgnent in the ampount of $513,292.66 plus statutory
costs and fees. The court of appeals affirmed the circuit
court.?

12 Because we conclude that the proceeds of the standby
letters of credit were not property of Adnmanco, they are not
property of the debtor's estate subject to the receiver's
adm ni stration under ch. 128. W also conclude that the "claint
of Ws. Stat. 8 128.17(2) is a claim against property of the
debtor's estate, not a claim against property of the issuer of
the standby letters of credit. And finally, we conclude that
the circuit court should have ordered sunmary judgnent denying

Pol sky's breach of contract claim and granting Stanton's breach

L' Al further references to the Wsconsin Statutes are to
the 2007-08 version unless otherw se indicated. Even though
Admanco, Inc. filed for receivership in 2004 and the receiver
filed this action in 2006, we enploy the 2007-08 version of the
statutes because there has been no intervening statutory change
that affects this decision.

2 The Honorable Peter L. Ginm of Fond du Lac County
presi ded.

3 Adnanco, Inc. v. 700 Stanton Drive, LLC, 2009 W App 57,
318 Ws. 2d 232, 768 N.W2d 32.
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of contract claim Accordingly, we reverse the decision of the
court of appeals and remand to the circuit court to dismss
Pol sky's suit against Stanton, as it relates to the proceeds of
the standby letters of <credit, and for further proceedings
consistent with this decision.?
| . BACKGROUND

13 The relevant facts of the underlying transactions are
straightforward and not in dispute. On March 31, 2004, Stanton
and Admanco entered into a sal e-leaseback arrangenent, wherein
Stanton paid Admanco $2.8 nmillion for a building Admanco owned
and entered into a 15-year |easeback of the building to Admanco.

14 The witten |lease required Admanco to provide Stanton
a security deposit of $61,313.66 and to obtain for Stanton's
benefit two letters of credit, each in the anount of $375, 000.
Admanco applied for one of the letters of credit, and Admanco's
maj or sharehol ders, Edward Bunby and Cristopher Bunby (the
Bunbys), applied for the other letter of credit. Both letters
of credit, in the conbined anount of $750,000, were issued by
M&I Bank.

15 The letters of credit were "irrevocable standby
letters of «credit" that were payable wupon presentation of

docunents listed on the face of the letters of credit. M&l Bank

* The record reflects that Polsky has instituted various
garni shnent actions against Stanton to satisfy the judgnment of
the <circuit court. Therefore, to the extent that those
garni shment proceedi ngs have been successful, we require the
garni shment proceeds, statutory costs and statutory interest be
paid to Stanton
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was fully secured by Admanco's property in the event there was a
drawdown on the letters of credit.

16 Admanco encountered financial difficulties, and on
Decenber 30, 2004, Admanco assigned its assets to Pol sky for the
benefit of creditors pursuant to Ws. Stat. 8§ 128.05. Al so on
Decenmber 30, 2004, Polsky was appointed as the receiver for
Admanco's property pursuant to Ws. Stat. 8§ 128.08.

17 Admanco failed to nake its January 1, 2005 rent
paynment, and Stanton gave notice of default and the opportunity
to cure according to the parties' l|ease.®> On January 10, 2005,
after Admanco failed to cure, Stanton gave notice that it was
accelerating the full amount due wunder the |ease wthout
termnating the l|ease, <citing section 22.2 of the |ease.
Stanton then drew down the full $750,000 from both letters of
credit.® Stanton also gave notice that it was retaining
Admanco' s $61, 313. 66 security deposit.

18 As part of the ch. 128 proceedings, and with M
Bank' s approval, Polsky applied for and was given perm ssion
fromthe court to sell Admanco's assets. From the sale of those

assets to EBSCO Industries, Inc. (EBSCO Industries),’ M Bank

5 Admanco- St anton | ease, § 21. 2.

® Because the letters of credit were secured on Mrch 31,
2004, contenporaneous with Stanton's paynent of $2.8 million to
Admanco, and the petition that commenced the ch. 128 proceedi ng
was not filed until Decenber 30, 2004, no argunment can be nade
that the letters of credit constituted a preference under Ws.
Stat. 8§ 128.07

" Admanco is a division of EBSCO I ndustries, Inc.
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was paid nore than $3 mllion, which included full reinbursenent
for the $750,000 paynment M& Bank nmade to Stanton.

19 Pol sky brought suit against Stanton on behalf of the
debtor's estate, claimng the estate had the right to recoup
$811, 313.66. This anount included the $750,000 drawdown on the
letters of credit and Stanton's retention of the $61, 313. 66 cash
security deposit.?

10 Polsky also sued the Bunbys, seeking $375,000 to
rei mourse the debtor's estate for the second letter of credit of
whi ch the Bunbys were the applicants. The Bunbys reached an
agreenent with Polsky by paying $267,374.17, and Pol sky
dismssed them from further <collection actions. Pol sky
continued to proceed against Stanton for the balance on the
Bunbys' letter of credit, as well as the full anpunt on the
letter of credit for which Admanco appli ed.

11 Both parties noved for sunmary judgnent. The circuit
court granted judgnent in favor of the debtor's estate and
determ ned that $513,292.66 was due from Stanton. The circuit
court's decision turned in large part on Ws. Stat. § 128.17(2),
which it concluded |limted the anmbunt of rent that Stanton could
assess as damages under the Admanco- Stanton | ease. The circuit

court did not analyze whether the proceeds of the letters of

8 W agree with the receiver's determination that the
$61, 313. 66 cash security deposit is part of the debtor's estate
because it was Adnmanco's property prior to the comencenent of
the debtor's ch. 128 proceeding. Accordi ngly, our discussion
relative to the ownership of the proceeds of the letters of
credit does not apply to the cash security deposit.
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credit were property of the debtor's estate, but sinply assuned
t hey were.

12 Stanton appeal ed, arguing that the proceeds from the
letters of credit were not property of the debtor's estate; that
Ws. Stat. 8§ 128.17(2) does not apply to the drawdown of the
letters of credit; and that Stanton is a Ws. St at.
8§ 128.25(1)(e) secured creditor, in regard to the proceeds from
the letters of credit. The court of appeals affirnmed the
circuit court, concluding that § 128.17(2) Ilimted Stanton's
claim to one nonth's rent and that Stanton was not a secured

creditor wunder 8§ 128.25(1)(e). Admanco, Inc. v. 700 Stanton

Drive, LLC, 2009 W App 57, 911, 22, 318 Ws. 2d 232, 768 N W2d

32. The court of appeals did not analyze Stanton's rights under
the Stanton-Admanco |ease to determne whether Stanton had a
contractual right to draw down the entire $750,000 from the
letters of credit.

13 Stanton petitioned for review, which we granted. Ve
Now r ever se.

[1. DI SCUSSI ON
A. Standard of Review

14 This case presents upon cross-motions for sumary
j udgnent, wherein the circuit court granted Admanco's notion and
denied that of Stanton, which the court of appeals affirnmed
albeit on a sonewhat different basis. We review decisions on
summary judgnent independently, applying the sane standards of

review as did the circuit court and the court of appeals.
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DeHart v. Ws. Miut. Ins. Co., 2007 W 91, 97, 302 Ws. 2d 564,

734 N.W2d 394.

15 In the course of reviewng these summary judgnment
notions, we are required to interpret and apply Wsconsin
st at ut es. The interpretation and application of statutes are
guestions of l|aw that we decide independently of the decisions
previously made by other courts, but benefitting from their

di scussions and anal yses. Richards v. Badger Mit. Ins. Co.,

2008 W 52, 9114, 309 Ws. 2d 541, 749 N W2d 581. The summary
judgnment notions also require us to interpret a witten
contract, the Admanco-Stanton | ease. Interpretation of an
unanbi guous witten contract presents a question of |aw for our

i ndependent review, as well. See Prent Corp. v. Martek

Hol dings, Inc., 2000 W App 194, 910, 238 Ws. 2d 777, 618

N. W2d 201.
B. Letter of Credit Principles

116 Because this review arises from the drawdown of
standby letters of credit, it is inportant to understand the
nature of standby letters of credit and their use in comercia
settings; t he relative rights and obl i gati ons of t he
participants to standby letters of <credit; and how the
participants may relate to each other at various tines.

117 Letters of credit have been wused in commercial

transactions for a very long tine. John F. Dolan, The Law of

Letters of Credit 91.01, 1-2 (rev. ed. 1999). Initially,

letters of credit were used to protect a seller in the sale of
goods by assuring that the seller received the purchase price.

7



No. 2007AP2791

Id. at 91.01, 1-2 n.1. That use has expanded dramatically such
that nerchants and bankers commonly use letters of credit in
areas that were fornerly "the domain of secondary guaranties."
Id.

18 There are two general types of letters of credit:

those "that serve the sale of compbdities and those that

guarantee the performance of an obligation|. W call] the
former a 'comrercial' [letter of] credit and the latter a
"standby' [letter of] credit.” 1d.

119 Transactions involving letters of credit are governed
by Article 5 of the Uniform Comercial Code (U CC), and in
Wsconsin by ch. 405 of the statutes, which is part of
W sconsin's enactnent of the U C C Since the adoption of
UCC Aticle 5 governing letters of credit, there has been a
significant expansion in the use of letters of credit in various
comercial transactions "where they serve to reduce risk of
nonperformance under a contract that calls for performance.
CGenerally, [letters of] credit[] in the nonsale setting have
come to be known as standby [letters of] credit[]" because they
"standby" and perform only in the event that the person
primarily liable to perform does not. Id. at 91.04, 1-20, 21.
A standby letter of <credit 1is never drawn upon when a
transaction proceeds snoothly, wth each party performng
according to their contractual agreenent.

20 "The linchpin of the letter-of-credit transaction is
the unique legal relationship [anbng the parties]." Douglas G

Baird, Standby Letters of Credit in Bankruptcy, 49 U Chi. L.

8
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Rev. 130, 134 (1982). "Professors Wiite and Summers note that a
letter of credit is not |ike other devices creating | egal
obligations, but rather that a letter of credit is a letter of
credit.” 1d. at 134 n.16. One schol ar posits that the standby
letter of «credit arose out of a rule limting banks from
assum ng guarantee obligations for third parties, but that the
function of a standby letter of credit is essentially that of a

guarantor secondarily liable. Richard A Lord, The No-CGuaranty

Rule and the Standby Letter of Credit Controversy, 96 Banking

L.J. 46, 61-62 (1979).

21 There are three parties to a standby letter of credit:
(1) the applicant who requests the letter of credit; (2) the
beneficiary to whom paynent is due upon the presentation of
docunents required by the letter of credit; and (3) the issuer
who obligates itself to honor the letter of credit by paying up
to a stated amobunt of noney when it is presented with docunents
the letter of credit requires. Ws. Stat. 8§ 405.102(1)(b), (c)
& (i); Ws. Stat. § 405.108.

22 The obligation of an issuer to pay upon presentation
of proper docunentation is an obligation independent of any
other claim that may exist anong the parties to the letter of
credit contract. Ws. Stat. 8§ 405.103(4). As Eakin expl ai ned,
"Letters of credit are designed to avoid conplex disputes about
how nmuch the beneficiaries 'really' [are] owe[d]. The prom se

and prem se are 'pay now, argue later."'" Eakin v. Cont'|l I11I.

Nat'| Bank & Trust Co. of Chicago, 875 F.2d 114, 116 (7th Cr.

1989). This principle of paynent upon proper presentation is

9
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known as the independence principle. See Dol an, supra {17, at
12. 09, 2-46.

123 Performance under a standby letter of credit anmounts
to paynent and is often referred to as "honoring” the letter of
credit. See Eakin, 875 F.2d at 116; Ws. Stat. § 405.102(1)(h).
Paynent is due upon presentation of docunents required by the
letter of credit because presentation of those docunents is a
representation that the applicant has not perfornmed on a
contractual obligation that is independent of the contract that
sets the terms of the letter of credit. Dol an, supra 17, at
11.04, 1-21; Ws. Stat. 8§ 405.108.

24 One of the primary purposes of standby letters of
credit is to shift the risk of nonpaynent and insolvency from
the beneficiary of the letter of credit to the issuer of the
letter of credit. Eakin, 875 F.2d at 116-17 (explaining that
"[1]ssuers of letters of credit take the risk of insolvency" and
that "[s]tandby letters of credit are especially designed to

deal with insolvency"); Msika v. Arbutus Shopping Cr. Ltd.

P ship (In re Farm Fresh Supermarkets of Maryland, Inc.), 257

B.R 770, 772 (Bankr. D. M. 2001) (noting that "a standby
letter of credit [] is a distinct type of financing docunent
that is nore akin to a guarantee than to the wusual letter of

credit"); Duplitronics, Inc. v. Concept Design Elecs. & Mg.,

Inc. (In re Duplitronics, Inc.), 183 B.R 1010, 1015 (Bankr.

N.D. IIl. 1995) (noting that by issuing a standby letter of

credit the "risk of the custoner's . . . insolvency or inability

to pronptly pay has been shifted from the beneficiary to the
10
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bank, a party who can better assess that risk and protect
itself"); Baird, supra 120, at 144-45.

125 Al parties to a letter of credit benefit from its
use. The applicant uses the letter of credit as a financial
i nducenent to the beneficiary of the letter of credit to enter
into a business arrangenent, such as a long-term | ease, that the
beneficiary would not enter into without this inducenment.® The
issuer receives a fee for the risk it takes, and usually, it
al so contracts for its security fromthe applicant or others, in
the event the issuer is required to honor the letter of credit. !
The beneficiary of a letter of credit obtains the gold standard
of paynent assurance for comercial transactions. Alan N.

Resnick, Letter of Credit as a Landlord's Protection Against a

Tenant's Bankruptcy: Assurance of Paynent or False Sense of

Security?, 82 Am Bankr. L.J. 497 (2008).

126 Letters of credit create a potential obligation for
the issuer that 1is conpletely independent of the business
arrangenent for which it was an inducenent. Ws. Stat.

8 405.103(4); Al Serv. Exportacao, Inportacao Conercio, S. A,

New York Branch v. Banco Bamerindus, Do Brazil, S. A, 921 F. 2d

32, 34 (2d Cr. 1990); Eakin, 875 F.2d at 116. By shifting the

® Letters of credit are generally nore cost-effective and
flexible than performance bonds or other types of financial
guarantees. Beat U Steiner, A Letter of Credit Priner for Real
Estate Lawyers, 28 Real Prop. Prob. & Tr. J. 125, 129 (1993).

0 The letter of credit may be secured by cash deposits,
per sonal guarantees, guarantees of one who is not a party to the
letter of credit contract, real estate, personal property, etc.

11
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risk of nonpaynent in an underlying transaction to a commerci al
institution such as a bank that is better able to assess the
risk of nonpaynent, letters of credit serve to encourage and to

facilitate commercial transactions. N. Shore & Cent. 1II11.

Freight Co. v. Am Nat'l Bank & Trust Co. of Chicago (In re N.

Shore & Cent. I1ll. Freight Co.), 30 B.R 377, 378 (Bankr. N.D.

I11. 1983); Baird, supra 20, at 131.

27 To properly protect the independence of a letter of
credit, it is necessary to have a clear understanding of the
rights of a trustee in bankruptcy or a receiver in insolvency
vis-a-vis the beneficiary of a standby letter of credit once a
drawdown has occurred. Their rights nmust acconmobdate protection
of the beneficiary from nonpaynent and insolvency, which the
i ndependence principle provides. However, the independence
principle nevertheless permts a subsequent breach of contract
claim by a bankruptcy trustee or receiver, if such claimlies
against a beneficiary who draws down a letter of credit in
excess of its right to do so. It is wth these foundational
principles in mnd that we proceed to the issues presented in
this case.

C. Summary Judgnent

128 A decision on sunmary judgnment begins with a review of
the conplaint to determne whether it states a claim it
proceeds to a review of the answer to determ ne whether issue
has been joined; and finally to a review of the material
submtted in support of and in opposition to the notion to
determ ne whether material issues of fact are in dispute.

12
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Jackson Cnty. v. DNR, 2006 W 96, 911, 293 Ws. 2d 497, 717

N.W2d 713; Schuster v. Altenberg, 144 Ws. 2d 223, 228, 424

N. W2d 159 (1988). Summary judgnent may be granted only if no

genuine issue of material fact is in dispute. Jackson Cnty.,

293 Ws. 2d 497, f11.

129 Polsky filed this action to recover what he alleged
were excess |ease paynents to Stanton as evidenced by the
proceeds from the letters of <credit and the cash security
deposit that Stanton held. Specifically, Polsky alleged that
"Stanton's drawing down on the letters of credit indicates that

Stanton elected to ternminate the Lease."?!!

Accordi ng to Pol sky,
termnation of the lease was a necessary precondition to
Stanton's right to draw down the letters of credit.' Polsky

all eged Stanton's drawdown was a "Term nation Default."?*3

Pol sky
alleged that as a result of Stanton's termi nation of the |ease,
it had no right to offset the proceeds of the letters of credit
agai nst damages occurring after the termnation of the |[ease
and, in so doing, Stanton breached the terns of the |ease.
Additionally, Polsky alleged that as a result of Stanton's
termnation of the lease, Ws. Stat. § 128.17(2) Ilimted

Stanton's claim for "unpaid rent, if any, for the period up to

1 conpl aint, 913.
127 d.
1314,

“0d., 1713, 109.

13
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April 1, 2005, when the new |ease wth EBSCO Industries
comrenced. " *°

130 Stanton answered, alleging the l|lease terns permtted
Stanton to draw dowm on the letters of credit wthout
termnating the |ease, which Stanton affirmatively alleged it
did not terminate.® Because it did not terminate the |ease
Stanton alleged that it was entitled to offset the proceeds of
the cash security deposit and the letters of credit against its
future actual damages under the lease.! Stanton also alleged
that limts inposed under Ws. Stat. 8§ 128.17(2) do not apply to
its rights under the |ease.®®

131 We conclude that the conplaint and answer join issue,
and the docunments submtted with the affidavits do not raise
issues of material fact. Accordingly, summary judgnent is
appropriate for Polsky's statutory claim for return of the
proceeds paid from the standby letters of credit, his claimfor
breach of contract and Stanton's defense to his clains, as well
as Stanton's claim for damages arising from Admanco's breach of

the |l ease. See Jackson Cnty., 293 Ws. 2d 497, 111

15 1d., 115.
16 Answer 2, 13.
7 1d. at 3, 98 (setting forth "Offset Rights").

8 1d. at 2, Y16.

14
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D. Property and C ainms under Ch. 128

1. Property of the debtor's estate
132 Polsky was appointed as receiver of Admanco' s
property. As Ws. Stat. 8§ 128.08 provides, "[t]he court within
the proper county may sequestrate the property of a debtor and
appoint a receiver therefor.” It has long been the law in
Wsconsin that 8 128.08 "provides for the sequestration of the

property of the debtor." I ndus. Commin v. Sanitary Baking Co.

242 Ws. 115, 118, 7 NW2d 603 (1943) (enphasis added). Stated
otherwse, it is only the property of the debtor (Admanco) that
is admnistered by the receiver (Polsky) in this ch. 128
pr oceedi ng. The property of others lies outside the debtor's
estate.

133 Pol sky contends, and the court of appeals agreed, that
the proceeds of the standby letters of credit becanme subject to
admnistration of the debtor's estate through the application of
Ws. Stat. 8§ 128.17(2), when M Bank was reinbursed from the
estate's property. Admanco, 318 Ws. 2d 232, ¢929. M&l Bank's
rei nmbursenent occurred because M& Bank had a security interest
in the estate's property sufficient to cover Stanton's $750, 000
dr awdown. Stanton did point out that the actual proceeds from
the letters of credit were not Admanco's property, and the court
of appeal s recognized this principle as well, id., 934 n.17.

134 However, rather than analyzing whether the standby
letters of credit were inproperly drawn down, which could then
give rise to a claimfor breach of contract against Stanton, the
court of appeals took a shortcut. The court of appeals

15
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concl uded that because M& Bank was fully secured by property of
the debtor's estate, the drawdown on the standby letters of
credit nust be treated the sane as would property of the debtor.
1d., 135.

135 This shortcut, if upheld, would do violence to what
has been the gold standard for security in Wsconsin comercia
transactions, which standby letters of credit have provided for
many, many years. As the cases that discuss the use of standby
letters of credit in comercial transactions explain, standby
letters of credit are enployed because they shift the risk of
nonpaynment and insolvency from the beneficiary to the issuer of
the letter of credit, who is better able to assess the risk of

nonpaynent and i nsol vency. See Eakin, 875 F.2d at 116; In re

Farm Fresh Supermarkets, 257 B.R at 772; In re Duplitronics,

183 B.R at 1015.

136 Under the court of appeals decision, standby letters
of credit would no longer shift the risk of nonpaynent and
i nsolvency from the beneficiary to the issuer of the letter of
credit because the beneficiary of the letter of credit would
bear the wultimate | oss. Accordingly, the court of appeals
deci sion contravenes the major function of letters of credit.
Stated otherw se, under the court of appeals decision, those who
entered into comercial transactions with persons of uncertain

creditworthiness, assured by a bargained-for letter of credit,

16



No. 2007AP2791

woul d be deprived of the safety provided by the letter of credit
that induced themto enter into the contract.'®

137 However, standby letters of credit are able to shift
the risk of nonpaynent and insolvency to the issuer of the
letter of credit because the proceeds of letters of credit are
not property of the debtor's westate in a bankruptcy or

i nsol vency proceeding. WIllis v. Celotex Corp., 978 F.2d 146,

148 n.3 (4th Cr. 1992) (explaining that the proceeds of an
irrevocable letter of credit are not property of the bankruptcy

estate); Kellogg v. Blue Quail Energy, Inc., 831 F.2d 586, 589

(5th Cr. 1987) (concluding that "[i]t is well established that
a letter of credit and the proceeds therefrom are not property

of the debtor's estate"); Wtzel v. Lunbermans Mit. Cas. Co.,

324 B.R 333, 340 n.18 (S.D. Ind. 2005) (same); OHC Liquidation

Trust v. Discover Re (In re QGakwood Hones Corp.), 342 B.R 59,

66-67 (Bankr. D. Del. 2006) (sane); Sabratek Corp. v. LaSalle

Bank, N.A. (In re Sabratek Corp.), 257 B.R 732, 735 (Bankr. D.

Del. 2000) (sane); Leisure Dynamics, Inc. v. Cont'l 1ll. Nat'l

19 The dissent would have had the sanme result were it the
law i n W sconsi n.

17
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Bank & Trust Co. of Chicago (In re Leisure Dynamcs, Inc.), 33

B.R 171, 172-73 (Bankr. D. Mnn. 1983) (sane).?

138 W agree that the proceeds of standby letters of
credit are not property of the debtor's estate. Rat her, the
proceeds are property of the issuer that are paid to the
beneficiary upon a proper demand. They never have been property
of the debtor.

139 Furthernore, sonme courts have opined that honoring a
letter of credit has little effect on the unsecured creditors of
the debtor's estate because any security the issuer takes in the
applicant's property is reserved for the issuer when the letter

of <credit comences. In re Sabratek, 257 B. R at 735.

Therefore, from that point forward, until the letter of credit
has expired, the applicant has no right to dispose of that

collateral w thout the perm ssion of the issuer. ld.; see also

In re Leisure Dynamcs, 33 B.R at 172-73; Page v. First Nat'l

20 Many of the cases cited by the dissent, when properly
under st ood, support our reasoning. Dissent, Y84 n.7. See First
Ave. W Bldg. v. Janes (In re Onecast Media, Inc.), 439 F.3d
558, 564 & n.5 (9th Cir. 2006) (explaining that cases such as
Kellogg are "not apposite" because it was confronted with a
claim for breach of contract underlying the letter of credit);
Int'l Fin. Corp. v. Kaiser Gp. Int'l Inc. (In re Kaiser Gp.
Int'l Inc.), 399 F.3d 558, 566-67 (3d GCr. 2005) (finding
"conpelling" the logic of Kellogg and concluding that the
collateral securing the letters of credit, not the proceeds of
the letter of «credit, constituted property of the debtor's
estate); Am Bank of Martin Cnty. v. Leasing Serv. Corp. (In re
Air Conditioning, Inc. of Stuart), 845 F.2d 293, 296 (11th Cr.
1988) (explaining that "neither a letter of credit nor its
proceeds are property of the debtor's estate"; however,
“[c]ollateral which has been pledged by the debtor as security
for a letter of credit [] is property of the debtor's estate").
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Bank of Maryland (In re Page), 18 B.R 713, 715-16 (D.D.C

1982) .

140 The dissent contends that we msconstrue Kellogg and
that it actually supports the dissent's position that "the
proceeds at issue are property of the [debtor's] estate, by

1 This assertion

virtue of the estate collateral securing them"?
hi ghlights the central flaw at the core of the dissent: it
m stakenly conflates the rights of a beneficiary of a letter of
credit to the proceeds of the letter of credit with the rights
of a secured creditor to an interest in the property of the
debtor's estate.

141 The dissent correctly points out t hat Kel | ogg
concludes that "'the letter of credit itself and the paynents
thereunder may not be property of [the] debtor, but the
collateral pledged as a security interest for the letter of
credit is.'"?® W do not quarrel with this statement. However,
what the dissent mstakenly does next is to conflate the rights
of a secured creditor (M& Bank) to enforce its security
interest in the property of the debtor (Admanco) with the rights
of the beneficiary of the letter of credit (Stanton) to be paid
by Ml Bank, independent of any contract between M Bank and

Admanco.

2l Dissent, 1186-87.

22 1d., 186 (quoting Kellogg v. Blue Quail Energy, Inc., 831

F.2d 586, 590-91 (5th Cir. 1987)).
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42 An exanple may help to show why the dissent is
conflating two separate and distinct property rights. Suppose
Admanco had gi ven property of an unnanmed third party, instead of
its own property, as security for the Iletters of credit,
breached its |ease, and assigned its assets for the benefit of
creditors; Stanton then drew down the $750, 000. Under that
scenario, when M& Bank realizes on its security underlying the
letters of credit, there will be no effect on the debtor's
estate because only the property of the unnanmed third party wll
be affected. However, in that hypothetical, MJ Bank would be
enforcing the sane right against collateral and fulfilling the
same obligation to honor Stanton's rights to proceeds from the
letters of credit as it has in the case now before us.

143 The right to execute against collateral and the right
to draw down proceeds from letters of «credit are legally
separate and independent of one another. To concl ude ot herw se
woul d defeat the rights of the beneficiary of a letter of
credit, who is entitled to the sane security of paynent as it
woul d have received if Admanco had not commenced an insol vency
proceeding. See Eakin, 875 F.2d at 117. In this respect, the
issuer of the letters of credit operates like a guarantor of

Stanton's rights wunder the |ease. See In re Farm Fresh

Super markets, 257 B.R at 772.

2. Ch. 128 clains
144 Al property admnistered under ch. 128 was the
debtor's property, which becones the debtor's estate, that is
then subject to admnistration by the receiver. Ws. Stat.
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§ 128. 08. The "clains" that are filed in a ch. 128 proceeding
are clainms to receive a distribution from the debtor's estate.

| ndus. Commin, 242 Ws. at 118. For exanple, Ws. Stat.

§ 128.14(1) requires creditors "to file their verified clains
within 3 nonths fromthe date of the filing of an assignnent or
the appointnment of a receiver." (Enphasis added.) Such clains
seek paynent from the property that conprises the debtor's

estate. See Nickel v. Stoltz (In re Davis Bros. Stone Co.), 245

Ws. 130, 13 N.W2d 512 (1944); Pobreslo v. Guar. Mrtg. Corp.,

210 Ws. 20, 242 NW 725 (1932).

45 Wsconsin Stat. 8§ 128.14(2) raises concerns for
creditors "not filing claine within the time limted [because
they] may be precluded from participation in any dividend which
may be declared.” (Enphasis added.) The "claint referenced in
8§ 128.14(2) is a claim against the debtor's estate, and the
"dividend" that is referenced in § 128.14(2) is a paynent from

the debtor's estate. See Calunet Cnty. v. Baumann (In re

Calunmet Brewing Co.), 243 Ws. 317, 321, 10 N.W2d 190 (1943).

Wsconsin Stat. § 128.15 addresses "[o]bjections to clains."
(Enmphasi s added.) Again, the "clains" referenced are clains to

a distribution from the debtor's estate. CGel att v. DeDakis, 77

Ws. 2d 578, 600-01, 254 N.W2d 171 (1977).

146 "d ains" also are addressed in Ws. Stat. § 128.17(2),
the statute wupon which the circuit court and the court of
appeals relied to preclude Stanton's retention of the proceeds

of the letters of credit. Admanco, 318 Ws. 2d 232, 1936.
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Section 128.17 is entitled "[o]rder of distribution,” and it

provides in relevant part:

(1) The order of di stribution out of the
debtor's estate shall be as foll ows:

(9) Debts due to creditors generally, in
proportion to the anmount of their clains, as allowed.

(2) Debts to becone due as well as debts due may
be proved, but a lessor's claim shall be limted to
past due rent, and to any actual damage caused the
| essor by a rejection of the |ease on the part of the

debtor or by its termnation by force of its
provi si ons. The l|essor shall be entitled to paynent
in full, at the rate specified in the |lease, for the
period of any actual occupancy by the receiver or
assi gnee.

(Enmphasi s added.)

147 Wsconsin Stat. 8 128.17(2) limts a lessor's clains
agai nst property of the debtor's estate. However, it says
not hing about a lessor's clainms against property that is not
property of the debtor's estate. Stated otherw se, ch. 128
applies to clains against the debtor's estate, not to clains
agai nst the property of another.

148 Recognizing that ch. 128 clains are clains to share in
the debtor's estate is inportant because the proceeds of the
letters of credit are not property of the debtor's estate.

Kel l ogg, 831 F.2d at 589; supra 1132-37. Therefore, Ws. Stat.

§ 128.17(2) says nothing about proceeds from letters of credit,

which are property of the issuers. The court of appeals did not

consider from what property a "clainf under 8§ 128.17(2) was
22
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requesting paynent. However, the only property in a ch. 128
proceeding is the property of the debtor's estate. Ws. Stat

§ 128. 08; | ndus. Commi n, 242 Ws. at 118. Because the

restriction of 8 128.17(2) applies only to distributions from
the debtor's estate, it is not applicable here.

49 The ~court of appeals <concluded that Ws. Stat.
8§ 128.17(2) capped Stanton's claim for rent, relying in part on
cases such as Addden v. Tonto Realty Corp., 143 F.2d 916 (2d

Cr. 1944) and Redback Networks, Inc. v. Mayan Networks Corp.

(In re Mayan Networks Corp.), 306 B.R 295 (B.AP. 9th Gr

2004), construing 11 U . S.C. 8 502(b)(6)(A) (2006) of the revised
federal bankruptcy code. Admanco, 318 Ws. 2d 232, 9Y11-13, 24-
25, 31-34. However, this provision of the federal bankruptcy
code is unli ke Ws. St at . § 128.17(2) and therefore,
interpretations of it cannot be wused to support applying
8§ 128.17(2) to cap contract damages that are not clains against
t he debtor's estate.

50 The revised federal bankruptcy act caps "rent reserved
by such |ease, wthout acceleration, for the greater of one
year, or 15 percent, not to exceed three years, of the renaining

term of such |ease.” 11 U S.C 8§ 502(b)(6)(A. It was this
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provision that Odden?® and In re Mayan Networks interpreted in

the context of a federal bankruptcy proceeding, not a state
i nsol vency proceeding as we have here. ddden, 143 F.2d at 917;

In re Mayan Networks, 306 B.R at 297-98. Wiile it may be that

ch. 128 was nodel ed on the federal bankruptcy act, it is beyond
di spute that when the federal act was revised to include this
cap, ch. 128 was not simlarly revised. Therefore, the case |aw
interpreting the cap on rent from 8 502(b)(6)(A) does not inform
our interpretation of Ws. Stat. § 128.17(2).%
3. Breach of contract

151 Even though the proceeds of a letter of credit are not
the property of the debtor's estate and the drawdowns on the
letters of credit are not clainms against the debtor's estate, it
does not follow that a receiver can make no claim that the
beneficiary drew down nore proceeds than it was contractually

entitl ed.

2 O0dden v. Tonto Realty Corp., 143 F.2d 916 (2d Gr.
1944), interpreted 11 U S.C. 8§ 502(b)(6)(A)'s predecessor, § 63
sub. a(9), which established a cap of "'rent reserved by the
| ease, w thout acceleration, for the year next succeeding the
date of the surrender of the premses to the landlord or the
date of reentry of the l|andlord, whichever first occurs, .o
plus an anount equal to the unpaid rent accrued.'" 1d. at 917
(quoting 8 63 sub. a(9)).

24 Several other cases cited by the dissent interpret 11
US C 8§ 502(b)(6)(A), and for the reasons just explained, do
not inform our interpretation of Ws. Stat. § 128.17(2). See
dissent, 184 n.7 (citing AMB Prop., L.P. v. Oficial Creditors
for the Estate of AB Liquidating Corp. (Iln re AB Liquidating
Corp.), 416 F.3d 961, 965 & n.3 (9th Gr. 2005); In re ConnectiXx
Corp., 372 B.R 488 (Bankr. N.D. Cal. 2007)).
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152 Paynent from a standby letter of credit does not
negate any suit for breach of contract against the beneficiary

of a letter of credit, if such a claim exists. See First Ave

W Bldg. v. Janes (In re Onecast Media, Inc.), 439 F. 3d 558, 564

(9th Cir. 2006) (explaining that a trustee may maintain a claim
for breach of contract if the beneficiary breached the contract
underlying the letter of credit by a drawdown that exceeded the
beneficiary's damages).

153 A breach of contract claimis a chose in action under
W sconsin law and a property right of the person who holds it.

Burneister v. Schultz, 37 Ws. 2d 254, 259, 154 N W2d 770

(1967) . Accordingly, here, if there were a breach of contract
action that would lie against Stanton, that property right would

belong to the debtor's estate. In re Onecast Media, 439 F. 3d at

564. Pol sky sought to proceed on such a claim because he sued
Stanton for breach of contract.® However, neither the circuit
court nor the court of appeals ruled on that claim

54 Recognizing that the proceeds of a standby letter of
credit is not part of the debtor's estate, while permtting a
suit on the debtor's behalf against the beneficiary of a standby
letter of «credit for breach of contract is an inportant
distinction to maintain. That distinction preserves the ability
of a standby letter of credit to shift the risk of nonpaynent
and insolvency to the issuer of the letter of credit, thereby

facilitating comrercial transactions. However, it also permts

25 Conpl ai nt, 9913, 19; see supra Y29.
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a debtor's receiver to collect all of the property of the
debtor, including danages arising from breach of contract
actions.

155 Therefore, while the amunt of noney sought by a
recei ver subsequent to a drawdown on a standby letter of credit
may be the sane anmobunt that is proved as danages for breach of
contract against a beneficiary, they are not the sanme property
interest and they do not arise in the sane way. The proceeds of
a letter of credit is property of the issuer of the standby
letter of credit. Kel | ogg, 831 F.2d at 589. The danmages for
breach of contract are property of the debtor because they are

paynment for the debtor's contract rights. In re Onecast Media

439 F. 3d at 564.

156 Furthernore, distribution from a standby letter of
credit arises upon the presentation of docunents that the
standby letter of credit requires for paynent. Not hing nore is
required. By contrast, damages for breach of contract require
the receiver to prove the contract, the breach and the anount of
damages that resulted fromthe breach. Arthur L. Corbin, Corbin
on Contracts 88 943-944, at 923-24 (1952). Stated otherw se, a

lawsuit for breach of contract in a ch. 128 proceeding requires
the same proofs as does a lawsuit for breach of contract outside
of such proceeding; paynent of damages is not automatic upon a

claim of breach of contract. See Hayes v. Buda, 323 F.2d 748,

750 (7th Cir. 1963).
157 Here, Polsky did allege Stanton breached the letter of
credit contract, claimng that Stanton collected nore noney in
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the drawdown than it had a right to under the Admanco- Stanton
| ease.?® Stanton also alleged a claim for breach of contract,
clai mng that Admanco breached the |ease, thereby giving rise to
Stanton's contractual renedies under the |ease.?’

158 Resolution of both Polsky's and Stanton's breach of
contract clainms depend on the ternms of the witten Admanco-
Stanton | ease. The |ease was submtted to the circuit court
during the notions for summary judgnent, as well as being
attached to the Conpl aint.

159 There is no dispute that Admanco breached the | ease by
failing to pay the rent due January 1, 2005, and that Admanco
did not tinmely cure that default of its obligations under the
| ease.?® Stanton al so maintains that Admanco defaulted under the
| ease by assigning its assets for the benefit of creditors and
having a receiver appointed pursuant to Ws. Stat. ch. 128. I n

that regard, the | ease provides in section 21:

21. EVENTS OF DEFAULT

21.1 Bankruptcy of Tenant or Cuarantor. It
shall be a default by Tenant under this Lease if
either or both of any Guarantor and Tenant nekes an
assignment for the benefit of creditors, or files a
voluntary petition under any state or f eder al
bankruptcy or insolvency law . . . that 1is not
di smssed within 90 days, . . . or whenever a receiver
of Tenant or any CGuarantor, as the case may be, or of,

26 Conpl ai nt, 9913, 109.

2 Answer 2, T13; Answer 3, 98 (setting forth "Offset
Ri ghts").

28 Admanco- St ant on | ease, § 21. 2.
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or for, the property of Tenant or any Quarantor, as
the case may be, shall be appointed, or Tenant or
Guarantor, as the case may be, admits it is insolvent
or is not able to pay its debts as they nature.

(Enmphasi s added.)

160 Admanco assigned its assets to Polsky for the benefit
of Admanco's creditors, and Pol sky was appointed receiver for
Admanco' s property. These facts are undi sput ed. The terns of
default under section 21.1 are clearly set out, and the
undi sputed facts establish that Admanco "nm[de] an assignnent
for the benefit of creditors" and "file[d] a voluntary petition
under [] state . . . ‘insolvency Ilaw" As such, Admanco's
conduct cones within its provisions. Therefore, as a matter of
law, Admanco committed a second event of default wunder the

| ease's terns by these actions. See Prent Corp., 238 Ws. 2d

777, 110.

61 The Admanco- Stanton | ease al so provides renedy options
for the landlord when the tenant defaults. The renedies
available to the landlord are set out in section 22. Her e,
Stanton stated that it was proceeding under section 22.2(b) of
the lease when it termnated Admanco's possession Wwthout

termnating its lease.?® Section 22.2 provides in relevant part:

22.2 Landlord s Renedies. In the event of any
default by Tenant under this Lease, Landlord, at its
option, . . . may, in addition to all other rights and
remedi es provided in this Lease, or otherwise at |aw
or in equity: . . . (b) termnate Tenant's right of

possession of the Premses without termnating this
Lease, provided, however, that Landlord nay, whether
Landlord elects to proceed under Subsections (a) or

29 Affidavit of Scott Revolinski, Exhibit 8.
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(b) above, relet the Prem ses, or any part thereof for

the account of Tenant . . . If Landlord elects to
pursue its rights and renedies under Subsection (b)
above, . . . and Landlord fails to relet the Prem ses,

then Tenant shall pay to Landlord the sum of (x) the
projected costs of Landlord s expenses of reletting

and (y) the accelerated ampunt of Base Rest and
Addi tional Rent due under the Lease for the bal ance of
the Term discounted to present value at a rate of 6%
per annum

(Enmphasi s added.) Stanton gave affirmative witten notice that
it was not termnating the lease; it was nerely termnating
Admanco's right of possession.®® Stanton also gave notice that
in an effort to mtigate its damages, it would be reletting part
of the prenises to EBSCO I ndustries. 3!

162 When Stanton term nated Adnmanco's possession w thout
termnating the |ease, 3 the payments for the full term of the
| ease cane due at a discounted rate of 6% per annum3®* The Base
Rent under the lease for the first 12 nonths was $367, 882. 00;
the Base Rent for the next 12 nonths was $377,079.05; the Base
Rent for the third 12 nonths was $386,506.03.% The Base Rent
continued to escalate annually, ending with $519,807.63 due
during the final 12 nmonths of the |ease.® The cunul ative anount

of the Base Rent paynents due under the |ease, discounted by 6%

30 | d.

31 d.

32 see general |y Admanco- Stanton | ease, § 22.2.

¥ 1d., § 22.2(b).
¥ 1d., § 2.2

35 1 d.
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per annum greatly exceeds Stanton's $750,000 draw down on the
standby letters of credit. Therefore, Stanton did not breach
t he Admanco- Stanton |ease when it drew down $750,000 from the
standby letters of credit.

163 Pol sky's breach of contract claim alleges that Stanton
had no contractual right to $750,000 when it drew down the
standby letters of credit because Stanton had term nated the
| ease.*®* However, as we nentioned above, the docunments that
Stanton submtted in support of its notion for summary judgnent
show Stanton provided affirmative, witten notice that it was
not termnating the |ease. Stanton had the contractual right to
select this renmedy for Admanco's defaults. Therefore, Pol sky
has not set out facts sufficient to show that Stanton exceeded
its rights under the |l ease when it accelerated the rent due for
the term of the |ease pursuant to the Admanco-Stanton | ease,
section 22.2(b). Accordingly, Polsky's breach of contract claim
fails, and Stanton's breach of contract claimprevails.

1. CONCLUSI ON

164 Because we conclude that the proceeds of the standby
letters of credit were not property of Admanco, they are not
property of the debtor's estate subject to the receiver's
adm ni stration under ch. 128. W also conclude that the "claint
of Ws. Stat. 8§ 128.17(2) is a claim against property of the
debtor's estate, not a claim against property of the issuer of

the standby letters of credit. And finally, we conclude that

3¢ Conpl aint, Y13.

30



No. 2007AP2791

the circuit court should have ordered sunmary judgnent denying
Pol sky's breach of contract claim and granting Stanton's breach
of contract claim

65 Accordingly, we reverse the decision of the court of
appeals and remand to the circuit court to dismss Polsky's suit
against Stanton, as it relates to the proceeds of the standby
letters of credit, and for further proceedings consistent wth
this decision.?

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for
further proceedi ngs consistent wth this opinion.

166 SHI RLEY S. ABRAHAMSON, C. J., and ANNETTE KI NGSLAND
ZIEGLER, J., did not participate.

3 W do not address whether Stanton is a secured creditor
within the neaning of Ws. Stat. 8§ 128.25(1)(e) because that
i ssue has no bearing on our conclusion that the proceeds of the
letters of credit are not property of the debtor's estate.
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167 N. PATRI CK CROCKS, J. (di ssenting). Who needs the

| egi slature when we have this majority? Essentially, the
majority does not appear to like the cap in Ws. Stat.
§ 128.17(2) limting landlord clains for rent in receivership
proceedings, so it wites its way around it. In so doing, the

majority fails to honor the principles underlying receivership
proceedings in Wsconsin and denolishes the utility of
§ 128.17(2), which is designed to conpensate a |landlord for |oss
of rent while preventing a claim for prospective rent so |arge
that it would deplete an estate in receivership to the detrinent
of unsecured creditors.

168 The majority does that all in the nane of protecting
the integrity of all letters of credit. However, the majority's
fear that to rule otherwise will destroy the utility of letters
of credit is unfounded. The court of appeals' opinion in this
matter was narrow and inpacted only letters of credit between
| andl ords and tenants, and only proceeds exceeding a landlord's
al l owabl e cl ai s under chapter 128. As a result of the mpjority
opi nion, receivership estates are nore likely to be depleted by
a landlord that had contracted for all of its future rent, and
unsecured creditors in receivership proceedings are nore likely
to be left twisting in the w nd.

169 Accordingly, | dissent. | agree with the parties, the
circuit court, the court of appeals, and nunerous federal courts?
that, in the context of receivership and bankruptcy, the

proceeds of the letter of credit here, are secured by property

! See infra 184 n.7 (listing cases).
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of the estate, and thus are within the receiver's (or bankruptcy
trustee's) control. Additionally, in response to the questions
asked of this court by the parties, | would conclude, as did the
court of appeals, that Stanton is not a secured creditor as
defined by Ws. Stat. 8§ 128.25(1)(e), that that conclusion does
not offend the independence principle, and that Stanton's claim
is limted by the landlord cap in Ws. Stat. 8§ 128.17(2).
Hence, | would affirmthe court of appeals.

170 To understand why the mjority's approach is
m sguided, it 1is inportant to understand how receivership
proceedi ngs operate and the rationale behind the statutory
scheme. Wsconsin Stat. ch. 128 governs assignnents for the
benefit of creditors. "An assignnment provides a neans of
liquidating the assets of a debtor in an orderly and controlled

manner." 4 Charles G Center et al., Wsconsin Business Advisor

Series: Collections & Bankruptcy 8 4.2.16, at 2:21 (2006). The

W sconsin |legislature originally adopted chapter 128 in 1937, L.
1937, ch. 431, and nodeled it on particular provisions of the
federal Bankruptcy Act of 1898 as it was amended through 1928.°7
See Capitol Indem Corp. v. Hoppe (In re Bossell, Van Vechten &

2 Although the legislature adopted chapter 128 in 1937,

there is little Wsconsin case law or legislative history
interpreting chapter 128's provisions. Because of that, courts
have often |ooked to sources interpreting the Bankruptcy Act
when interpreting parallel provisions in chapter 128. See,

e.g., In re Delta Goup, 300 B.R 918, 923-24 (Bankr. E.D. Ws.
2003) (conparing Ws. Stat. ch. 128 provision with simlar
provi sion in bankruptcy code); Capitol Indem Corp. v. Hoppe (In
re Bossell, Van Vechten & Chapnan), 30 Ws. 2d 20, 26-29, 139
N. W2d 639 (1966) (sane).
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Chapman), 30 Ws. 2d 20, 26, 139 N.W2d 639 (1966); 4 Center et
al., 8§ 4.2.16, at 2:21.

71 To initiate receivership proceedings under chapter
128, a debtor voluntarily assigns its assets to an assignee who
files the assignnment and delivers the bond to the circuit court.

Ws. Stat. 8 128.02; see Linton v. Schmdt, 88 Ws. 2d 183, 189,

277 N.W2d 136 (1979). Thereafter, as Ws. Stat. § 128.05(1)
provi des, “"[t]he court shall . . . order the assignee to
adm ni ster the debtor's estate pursuant to this chapter, and the
assignee shall be vested with the powers of a receiver." See
also 4 Center et al., § 4.2.16, at 2:21.

72 Once appointed, a receiver generally has a duty to
"act[] for the benefit of the insolvent debtor and all of his

creditors.” Candee v. Egan, 84 Ws. 2d 348, 361, 267 N.W2d 890

(1978) (citing Harrigan v. Glchrist, 121 Ws. 127, 237, 99 N W

909 (1904)). However, given that "[t]he object and purpose of
assignment law is to afford an equal distribution of the
assignor's estate to all <creditors in proportion to their
clainms,” the receiver is "bound to look primarily to the
interests of the creditors.” Linton, 88 Ws. 2d at 198.

173 As for specific duties, the receiver inventories all
assets of the estate and lists all of the debtor's creditors.
Ws. Stat. § 128.13. Moreover, the receiver is given the title
of the debtor to the property and given the right to recover
property that the debtor inproperly transferred. Ws. Stat.
§ 128.19(1)-(2). The debtor's creditors have three nonths from

the filing or appointnment of the receiver to file clains. Ws.
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Stat. § 128.14. The receiver then, in accordance with Ws.
Stat. § 128.17, distributes the estate assets. The receiver
first pays costs of preserving and admnistering the estate,
wages, taxes, and other debts entitled to priority. Ws. Stat.
§ 128.17(1)(a)-(f). The receiver then pays debts due to genera
unsecured creditors pro rata "in proportion to the anount of
their clains, as allowed.” Ws. Stat. § 128.17(1)(9).

174 1n receivership proceedings, landlords' or |essors’
claims receive treatnent wunique from clainms of secured and

general unsecured creditors. Ws. Stat. 8§ 128.17(2) provides:

Debts to beconme due as well as debts due may be
proved, but a lessor's claimshall be |[imted to past
due rent, and to any actual danmage caused the |essor
by a rejection of the lease on the part of the debtor
or by its termnation by force of its provisions. The
| essor shall be entitled to paynent in full, at the
rate specified in the lease, for the period of any
actual occupancy by the receiver or assignee.

In other words, a landlord or lessor is limted to clainms for
"past due rent," including rent due for the period during which
the receiver or assignee occupied the property, and any actua
damage caused by the debtor's rejection of the lease or its
termnation. Although the statute does not expressly state that
a landlord or lessor has no claim for future rent, it can be
reasonably inferred from the |anguage "past due rent" and
"actual damage" that the statute does not permt a claim for
future rent. The parties do not appear to dispute that the
statute, if applicable, would |imt Stanton's allowable claim
Addi tionally, t he statutory hi story bears out t hat

interpretation, as explained herein.
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175 As an initial matter, courts have understood the
original enactnment of the federal Bankruptcy Act of 1898, after
which the legislature nobdeled Ws. Stat. § 128.17(2), to
preclude a landlord from recovering future rent because such a

claim could not be proved. See (O dden v. Tonto Realty Corp.,

143 F.2d 916, 918 (2d Cr. 1944) (listing cases so holding).

Al though the court in Odden noted that the rule limting a

landlord to past due rent "was often harsh as to the
landlord, . . . it did prevent the exhaustion of bankrupt
estates for disproportionately large lease clains.” 1d. at 919.

176 1n 1934, Congress anended federal bankruptcy law to
permt a landlord to claimpast due rent as well as a portion of
future rent capped at "the greater of one year, or 15 percent,
not to exceed three years, of the remaining termof such |ease."3
11 U.S.C. 8§ 502(b)(6). In other words, Congress permtted
larger clains for future rent "to conpensate the l|andlord for
his loss,” yet it still retained a cap under § 502(b)(6) to
prevent "a claim so large (based on a long-term lease) as to

prevent other general unsecured creditors from recovering a

dividend of the estate.” Redback Networks, 1Inc. v. Mayan

Networks Corp. (In re Mayan Networks Corp.), 306 B.R 295, 298

3 However, it is worth noting that in Chapter 11
proceedings, "[t]o the extent that a landlord wll have a
security deposit in excess of the amount of the claim allowed
under § 502(b)(6), the excess wll be turned over to the
[ bankruptcy] trustee.” 4 Collier on Bankruptcy, 8 502.03[7]][h]
(15th ed. rev. 2002) (enphasis added); see also O dden v. Tonto
Realty Corp., 143 F.2d 916, 921 (2d Gr. 1944) (stating that any
surplus of security deposit held by a landlord beyond its
permtted claim "should go to the trustee for the general
creditors").
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(B.A.P. 9th Cr. 2004) (quoting the Ilegislative history of
8§ 502(b)(6) in S Rep. No. 95- 989, reprinted in 1978

US CCAN 5787, 5849; H R Rep. No. 95-595, reprinted in 1978

US CCAN 5963, 6309). Not ably, the Wsconsin |egislature
did not follow the | ead of Congress and thus nade no such change
to Ws. Stat. § 128.17(2). Rat her, that statute maintains the
Bankruptcy Act's pre-1934 |limt to clains for past due rent and

actual damages only.*

“ The mpjority fails to offer a persuasive explanation of

why federal cases such as ddden and Myan Networks, which
interpret the cap inposed on landlord clains for future rent in
11 U.S.C. 8 502(b)(6)(A), "do not inform its interpretation of
the cap inposed on landlord clainms in receivership by Ws. Stat.
8§ 128.17(2). |Its reasoning seens to be based on the observation
that the federal cap permts a larger landlord claim than does
the state cap. Therefore, in the majority's view, anal ogi zing
to federal case law interpreting 11 US C 8§ 502(b)(6) 1is
i nappropriate here. See majority op., 1149-50 & n. 24.

The mgjority, however, stubbornly refuses to acknow edge
that the principle present in the Bankruptcy Act of 1898—+. e.
limting a landlord's claim for future rent prevents depletion
of an estate in insolvency proceedi ngs—necessarily wunderlies
both 11 U S. C. 8 502(b)(6) and Ws. Stat. § 128.17(2). See
Redback Networks, Inc. v. Myan Networks Corp. (In re Myan
Networks Corp.), 306 B.R 295 298 (B.AP. 9th Cr. 2004)
(noting legislative history of stating that "the purpose of
[§ 502(b)(6)] is to conpensate the landlord for his loss while
not permtting a claimso |large (based on a long-term | ease) as
to prevent other general unsecured creditors from recovering a
di vidend of the estate") (internal quotation marks omtted). In
my view, and in the view of the many federal cases discussed
herein, those cases cannot be dism ssed as inapplicable. The
Wsconsin legislature nodeled Ws. Stat. § 128.17(2) after the
federal bankruptcy act and its purpose of I|imting |andlord
claims for future rent; the later amendnent in 8 502(b)(6) that
increased the anmobunt a landlord nmay claim conports wth that
pur pose. Sinply put, the mpjority's failure to apply those
cases defies |logic, reason, and commobn sense.

6



No. 2007AP2791. npc

177 Hence, Ws. Stat. 8§ 128.17(2) would limt Stanton to a
claim for its past due rent and actual damages only. G ven
that, the mpjority endorses an end run, taking the proceeds of
the letter of <credit out of the receivership based on its
conclusion that the proceeds are not property of the estate.
Al though | agree with the majority's conclusion that chapter 128
limts the receiver's control to property of the debtor's
estate, | believe that the mgjority's conclusion that the
proceeds here are not property of the estate is msqguided,
preci sely because these proceeds were secured by property of the
estate, as expl ai ned bel ow.

178 The |ease between Stanton and Adnmanco contained a
provision with the heading "Security Deposit,” which stated that
Admanco would provide Stanton with a $61,313.66 cash security
deposit® and two irrevocable standby letters of credit for
$375,000 each "representing security for the performance by
Tenant of its rental obligations and certain of Tenant's other
obl i gati ons hereunder." Both letters of credit were issued by
M&l Bank (M), designated Stanton as the beneficiary, and

stated that M& would pay Stanton the proceeds fromthe letters

"upon presentation of" docunents stating that Stanton "is

entitled to draw upon” the letters. The first letter of credit

°® Along with its argunents that it was entitled to retain
the proceeds fromthe letters of credit, Stanton also argued to
the court of appeals that it was entitled to retain the cash

security deposit. The court of appeals rejected that argunent
to the extent that the security deposit exceeded Stanton's
allowable claim for danages. See Admanco, 318 Ws. 2d 232,
1924- 26. Stanton does not renew its argunent regarding the

security deposit here.
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desi gnat ed Admanco as the applicant (the Admanco letter) and the
second letter designated Admanco's principals, Edward and
Cri st opher  Bunby, as the applicants (the Bunmby letter).
| mportantly, Admanco pledged its assets to MiI to secure
Admanco's and the Bunmbys' obligations under both letters of
credit.

179 The court of appeals' decision turns on the fact that
the proceeds were secured by estate assets and that Stanton and
Admanco considered the letters of credit to act as a security
deposit on the |ease. Admanco, 318 Ws. 2d 232, 9135-36. The
majority calls the court of appeals' reasoni ng—an approach that

the circuit court in this case endorsed and that has support in

numer ous federal courts—a "shortcut." Majority op., 9134-35
In ny view, the court of appeals got it right. It followed an
approach taken by numerous federal courts. Mor eover, that

approach, which the Ninth Grcuit Bankruptcy Appellate Panel set

forth in the Mayan Networks case, conports with the principles

under | yi ng Wsconsin receivership | aw

180 Mayan Networks involved the sublease of a conmercial

bui | di ng. The tenant delivered to the landlord both a cash
security deposit and a letter of credit secured by the tenant's
cash, both of which the sublease referred to as "security" for
the "faithful performance by [the tenant] of all of [the

tenant's] obligations wunder this [s]ublease.” In re Mayan

Net works, 306 B.R at 297. After the tenant filed for Chapter
11 bankruptcy, the landlord drew down the full anmount of the

letter of credit proceeds and applied the cash security deposit
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to reduce its allowed claim under the 11 U S.C. 8 502(b)(6)
statutory cap. Id. The issue was whether the landlord had to
apply the letter of credit proceeds toward the remaining anount
of its allowed claimunder 8 502(b)(6), thus reducing the anount
of its unsecured clainms. [|d. at 297-98.

81 The Mayan Networks court first |ooked to the |anguage

and history of 8 502(b)(6), noting that the intent behind the
statute was that a security deposit nmust be applied toward a
landlord's total claim which left the question of whether it
was to treat the letter of credit like a security deposit for
purposes of determning the landlord' s claim The court first
i nvoked the general consensus anong bankruptcy courts that
letters of credit are not property of the estate. However, it

st at ed,

[T]he fact that letters of credit thenselves are not
property of the estate is a red herring. There is
nothing in [8 502(b)(6)] or in case |law that suggests
that the limtation in 8 502(b)(6) applies only to
anounts that are paid directly from property of the
estate. Rather, the appropriate analysis | ooks to the
i npact that the draw upon the letter of credit has on
property of the estate.

Id. at 299 (enphasis added).

182 Looking to the inpact that the landlord s draw on the
proceeds had on the property of the estate, the court reasoned
that the proceeds secured by property of the estate were
essentially a security deposit. Id. at 300-01. It concl uded
that "[t]he draw upon the letter of credit had the sanme effect
on the estate as the forfeiture of a cash security deposit.”

ld. at 301. The court determned that there was further support
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for that conclusion based on the facts that the sublease
described the letter of credit as "security" for the subl ease
and that the letter of credit was to be returned to the tenant
if the tenant had nmet all of its obligations under the subl ease.
Id. at 297, 301. Accordingly, the proceeds of the letter of
credit were to be applied to the landlord s allowable claim as
limted by 11 U.S.C. § 502(b)(6).

183 Followi ng that reasoni ng, j ust as trustees in
bankruptcy® may seek the return of a security deposit to the
ext ent t hat the anount exceeds the debtor's satisfied
obligation, bankruptcy courts have held that a trustee in
bankruptcy is entitled to seek proceeds froma letter of credit
exceeding the debtor's obligation to the creditor, to the extent
that those proceeds are secured by estate assets. See, e.g.,

First Avenue West Building, LLC v. Janes (In re Onecast Medi a,

Inc.), 439 F.3d 558, 564 (9th G r. 2006); AMB Property L.P. V.

Oficial COreditors (In re AB Liquidating Corp.), 416 F.3d 961,

963 (9th Cir. 2005); S-Tran Holdings, Inc. v. Protective Ins.

Co. (In re S Tran Holdings, Inc.), 414 B.R 28, 35 (Bankr. D

Del. 2009) (debtors may seek proceeds from letters of credit

exceeding their obligation); see also Two Trees v. Builders

Transport, Inc. (In re Builders Transport, Inc.), 471 F.3d 1178,

A receiver in a chapt er 128 proceedi ng has
responsibilities and obligations simlar to those of a trustee
in bankruptcy. Conpare Ws. Stat. 88 128.13, 128.14, and 128.17
(descri bi ng receiver's duties in state receivership
proceedings), with 11 U S. C 88 704, 1106 (listing duties of a
trustee in federal Chapter 7 and Chapter 11 bankruptcy
pr oceedi ngs) .

10
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1187 (11th Cir. 2006) (a letter of credit beneficiary had a duty
to return to the debtor excess proceeds not used to secure the
debtor's obligation).

184 | am persuaded that the approach taken by the court in

Mayan Networks, and nunerous other federal courts,’ supports the

conclusion that letter of <credit proceeds secured by estate
collateral are property of the estate and thus are subject to
the receiver's control in a chapter 128 proceeding. The
approach that a beneficiary may not retain standby letter of
credit proceeds that are secured by estate assets, to the extent

that those secured proceeds exceed the limt on a landlord s or

" Before the Ninth Circuit Bankruptcy Appellate Panel issued
Mayan  Net wor ks, sever al ot her courts had observed that
collateral securing letter of credit proceeds are property of
the estate. See Kellogg v. Blue Quail Energy, Inc. (In re
Conmpton Corp.), 831 F.2d 586, 590-91 (5th Cr. 1987); see also
Anerican Bank v. Leasing Service Corp. (In re Air Conditioning,
Inc.), 845 F.2d 293, 296 (11th GCr. 1988). O hers held that
letter of credit proceeds acting as a security deposit are

subject to the bankruptcy proceedings. Solow v. PPl Enters.,
Inc. (Inre PPI Enterprises (U S.), Inc.), 324 F.3d 197, 210 (3d
Cr. 2003). Since Mayan Networks, nultiple other courts have

adopted its franmework recognizing that proceeds of a letter of
credit are property of the estate when they are secured by
estate collateral. See, e.g., AMB Prop., L.P. v. Oficia
Creditors for the Estate of AB Liquidating (In re AB Liquidating
Corp.), 416 F.3d 961, 965 & n.3 (9th Cr. 2005); Int'l Fin.
Corp. v. Kaiser Goup Int'l Inc. (In re Kaiser Goup Int'l,
Inc.), 399 F.3d 558, 566 (3d Cr. 2005); In re Connectix Corp,
372 B.R 488, 496 (Bankr. N.D. Cal. 2007); see also First Avenue
West Building L.L.C. v. Janes (In re Onecast Mdia, Inc.), 439
F.3d 558 (9th G r. 2006) (holding that a trustee's interest in
letter of credit proceeds acting as a security deposit is
property of the estate); cf. S-Tran Holdings, Inc. v. Protective
Ins. Co. (In re S-Tran Holdings, Inc.), 414 B.R 28, 33-34
(Bankr. D. Del. 2009) (holding that because proceeds of a letter
of credit were not secured by estate collateral, the proceeds
were not property of the estate).

11
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| essor's clained danages in chapter 128, conports with the clear
legislative intent that a landlord is entitled to unpaid rent
through the date of the receivership petition. See Ws. Stat

§ 128.17(2). It also conports with a receiver's duty to act for
the benefit of the creditors and to collect and inventory the
property of the estate. See Ws. Stat. § 128.13 (the receiver
has a duty to inventory the property of estate); 8§ 128.19(2)
(the receiver has authority to avoid wongful transfers of
property); Linton, 88 Ws. 2d at 198 (the receiver is "bound to
| ook primarily to the interests of the creditors"). Mor eover ,

that approach is consistent with the rationale that the limts
in Ws. Stat. 8§ 128.17(2) prevent a landlord or lessor from
asserting a claim against the estate "so large as to prevent
ot her general wunsecured creditors from receiving a dividend."

Wal dschmidt v. Appleton Inv. Co. (In re Zienel Furniture, Inc.),

13 B.R 264, 266 (Bankr. E.D. Ws. 1981); cf. EOP v. Faul kner

(In re Stonebridge Techs., Inc.), 430 F.3d 260, 268-69 (5th Gr.

2005) (observing that the federal statutory cap on landlord
claims "prevents a lessor who files a claim against the estate
from reaping an unfair share of the bankruptcy estate over the
remai ni ng pool of unsecured creditors").

185 Yet the mpjority eats up the "red herring” discussed

i n Mayan Networ ks—hook, line, and sinker. Rather than focus on

the effect that the draw on the letter of credit has on the
estate in receivership and its inpact on the other creditors,

the majority declares that the proceeds are not property of the

12
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est at e, peri od, on the basis of a handful of largely
di sti ngui shabl e cases.
186 For exanple, the mpjority seizes upon |anguage in

Kellogg v. Blue Quail Energy, Inc. (In re Conpton Corp.), 831

F.2d 586, 589 (5th Cr. 1987), stating that a letter of credit
and its proceeds are not property of the estate. See majority
op., 9137, 48. However, the court in that case goes on to
state, "When a debtor pledges its assets to secure a letter of
credit, a transfer of debtor's property has occurred under the
provisions of 11 US. C. 8 547. . . . Overall, the letter of
credit itself and the paynents thereunder may not be property of

debtor, but the collateral pledged as a security interest for

the letter of credit is.”" 1In re Conpton Corp., 831 F.2d at 590-

91 (enphasis added). O her cases invoked by the majority, upon
cl ose exam nation, |ikewi se do not clearly appear to support its

proposi tion concerning the property of the estate.?

8 For exanple, the court in WIlis v. Celotex Corp., 978
F.2d 146 (4th Cr. 1992) addressed an issue concerning a
bankruptcy court's authority to enjoin execution on supersedeas
bonds. Its discussion of proceeds of a letter of credit, which
was not at issue in the case, appears to be dicta. I1d. at 148
n.3. See also Wtzel v. Lunbermans Mut. Cas. Co., 324 B.R 333,
340 n. 18 (S.D. Ind. 2005) (briefly discussing a letter of credit

not at issue in a case concerned wth insurance policy
proceeds). In addition, the parties in Leisure Dynamcs, Inc.
v. Continental 1ll1. Nat'l Bank & Trust Co., 33 B.R 171, 172-73

(Bankr. D. Mnn. 1983), were seeking an injunction of the draw
down of the letter of credit; noreover, whether that letter was
secured by property of the estate is not clear. See al so
Sabratek Corp. v. LaSalle Bank, N A, 257 B.R 732, 735 (Bankr.
D. Del. 2000) (discussing issue of whether to uphold injunction
on honoring letter of credit with no discussion of whether it
was secured by estate collateral).

13
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187 Despite the majority's claimthat | am conflating the
rights of a beneficiary of a letter of credit with the rights of
a secured creditor to an interest in property of the debtor's
estate, | do no such thing. Rat her, the majority uses such a
claim to avoid the question of whether Stanton is a secured
creditor. Because the proceeds at issue are property of the
estate, by virtue of the westate <collateral securing them
Stanton's lease claimis within the receivership. Wi ch | eads
to the primary question presented to us by the parties
t hensel ves: Is Stanton a secured creditor, as defined by Ws.
Stat. 8 128.25(1)(e), and therefore entitled to retain the
letter of credit proceeds? Because | would conclude—+ike the
parties, the circuit court, the court of appeals, and numerous
federal courts—that secured proceeds from a letter of credit
are property of the estate, the issue of whether Stanton is a
secured creditor is inportant.

188 Secured creditors, as conpared to unsecured creditors
(and, for that matter, secured creditors under federal Chapter
11 proceedings), have the ability to show sone strength in
recei vership proceedings because secured creditors cannot be
conpelled to participate in receivership proceedings or have

their security taken away w thout their consent. Ws. Brick &

Block Corp. v. Vogel, 54 Ws. 2d 321, 325-26, 195 N W2d 664

(1972). Wsconsin Stat. § 128.25(1)(e) defines a secured

creditor, in pertinent part, as

a creditor who has either legal or equitable security

for his or her debt upon any property of the insolvent

debtor of a nature to be liquidated and distributed in

a liquidation proceeding, or a creditor to whom is
14
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owed a debt for which such security is possessed by
sonme endorser, surety, or other person secondarily
liable.

Accordingly, creditors who do not fit within that definition and
who have tinely filed clains that are not otherwise entitled to
priority under 8§ 128.17(1) are placed within the pool of general
unsecured creditors.

189 | am satisfied that Stanton is not a secured creditor
under the circunstances presented in the case before us. I
strongly endorse the follow ng conclusions nade by the court of
appeals, that, (1) "M, as the issuer of a standby letter of
credit, was not 'secondarily liable" for Admanco's contractual
obligations with Stanton,” Admanco, 318 Ws. 2d 232, ¢919; (2)
"the letter of <credit gave rise to a primary independent
obligation of M& to Stanton, and not that of a guarantor or one
who is secondarily liable for Admanco's obligations," id., 920;
and (3) "Ml was not secondarily liable for Admanco's
nonper f ormance under the |ease—nRor was it a surety. W reject
Stanton's contention that it neets the definition of a secured
creditor under Ws. Stat. § 128.25(1)(e)." Id., f22. | al so
observe, as did the court of appeals, that Stanton has failed to
identify a single case holding that a beneficiary of a letter of
credit is a secured creditor.® Id., 721 n.14. Additionally, |

like the court of appeals, am satisfied that the independence

®In contrast, in the context of federal bankr upt cy
proceedi ngs, the Second Circuit Court of Appeals has held that a
beneficiary of a letter of credit is not a secured creditor.
See New England Dairies, Inc. v. Dairy Mart Conveni ence Stores
Inc. (In re Dairy Mart Convenience Stores, Inc.), 351 F.3d 86,
91 (2d Cir. 2003).

15
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principle is not conprom sed by the conclusion that Stanton is
not a secured creditor.

90 Because it is not a secured creditor, | would hold
that Stanton is subject to the landlord cap in Ws. Stat.
§ 128.17(2). Here, looking at the "inpact that the draw upon
the letter of credit has on property of the estate," Myan
Networks, 306 B.R at 299, | am satisfied that the proceeds of
both the Admanco and Bunby letters of credit nay be treated
properly as a security deposit for purposes of the chapter 128

pr oceedi ng. Like the tenant and landlord in Mayan Networks,

Admanco and Stanton appear to have agreed that the letters of
credit functioned as a security deposit. In the |Iease,
provisions for delivery of those letters appeared in a section
entitled "Security Deposit” and the | ease designated the letters
as "representing security for the performance by Tenant of its
rental obligations and certain of Tenant's other obligations
her eunder. " (Enmphasi s added.) The proceeds were secured by
assets of the estate. Moreover, the |ease provided that the
letters of credit were to term nate upon Adnanco's satisfactory
conpletion of the | ease. Those factors lead nme to the sane
concl usi on reached by the court of appeals: The proceeds of the
letters of credit here operate as a security deposit.

Accordingly, Stanton nust return any proceeds in excess of its

16
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allowable claim which in this case is $30,656.83: the past due
rent for January 2005 at the rate specified in the |ease.°

191 In summary, | would affirmthe court of appeals' well-
reasoned, narrow, and firmy supported opinion. As that court

correctly stated:

Thi s approach recognizes the reality that a letter of
credit with a related reinbursenent agreenent secured
by the debtor's assets could overwhelm the estate to
the detriment of other <creditors and faithfully
inmplenents the I[imt on a landlord' s claim set forth
in ch. 128.

Admanco, 318 Ws. 2d 232, {36.

192 The mmjority's claim that this approach does
"violence" to letters of credit is nothing nore than a cry of
wol f . First, the court of appeals' approach has no inpact on
the many letters of credit that are not between a |andlord or
| essor and tenant. The court of appeals' holding was limted to
enabling a receiver to disgorge proceeds only to the extent that
those proceeds operate like a security deposit and deplete the
estate assets in excess of the beneficiary's allowed claim
Landl ords or |essors conprise the only category of creditors
whose <claim has a statutory <cap in chapter 128. If a
beneficiary of a letter of credit who is not a landlord or

| essor draws on a letter of credit for its full, authorized

0 The receiver remained in possession of the |eased
prem ses for only the nonth of January 2005, at which point he
sold Admanco's assets to another entity, EBSCO At that point,
EBSCO occupi ed the prem ses and took over the |ease obligations
for February and March of that year. On April 1, 2005, a new
| ease between EBSCO and Stanton went into effect. Thus, under
Ws. Stat. § 128.17(2), Stanton's allowable claimwas limted to
t he past due rent for January 2005.

17
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anount, there is no cap to apply to that anount under chapter
128.

193 Second, letters of credit under the court of appeals’
approach will continue to effectuate their purpose of shifting

the risk of nonpaynment of the amobunt to which the beneficiary

is entitled to the issuer. The majority's argunents to the

contrary are premsed on the proposition that the beneficiary
here, Stanton, is entitled to the full amunt of the letter of
credit proceeds. For a beneficiary in Stanton's position and
under the circunstances here, however, Ws. Stat. 8§ 128.17(2)
operates to limt the anmbunt to which Stanton is entitled. The
court of appeals properly applied that statute and permtted
Stanton to retain the full amount of rent due as proscribed by
§ 128.17(2). Thus, Stanton effectively shifted the risk of

nonpaynent of that anobunt to the issuer. In short, all the

court of appeals is doing here is applying the statute; it is
not affecting the risk-shifting benefit that is central to
letters of credit.

194 Third, this approach honors the many other benefits
that letters of credit convey. Here, for exanple, the letters
of credit provided Stanton with the benefit of being fully
conpensated for its past-due rent. Had Stanton proved actual
damages based on a rejection of the lease, it could have also
retained, in full, those anounts. By drawing down on the
letters of credit, Stanton was reinbursed for its claim wel
before other creditors and, noreover, before the unsecured

creditors, who wll now at best, receive only a pro rata

18
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proportion of the Iliquidation proceeds. Addi tionally, Stanton
has had the benefit of holding the proceeds over the several

years that this Ilitigation took place. See In re Builders

Transport, Inc., 471 F.3d at 1186 ("'[T]he letter of credit

serves, anong ot her t hi ngs, to shift the burden of
litigation. . . . [The] beneficiary of the letter of «credit

holds the stake during the litigation."") (quoting Resolution

Trust Corp. v. United Trust Fund, Inc., 57 F.3d 1025, 1034-35

(11th Gir. 1995)).

195 Aside from retaining those benefits, Stanton's
predi canent com ng out of these proceedings is not nearly as
dire!* as it or the mmjority would have us believe. As an
initial matter, the court of appeals awarded Stanton its past
due rent for January 2005. Stanton indicated that it would
realize income from the property based on the lease it
negotiated wth EBSCO between $4,300 and $4,700 per nonth
t hrough July 2009. Further, Stanton remains in possession of
the rental property and can continue to realize an inconme stream
fromit. In fact, Stanton projected that it would receive rent
of approximately $19,400 per nmonth from at |east one other

tenant from March 2006 through February 2013. Wiile |

1 For exanmple, in an exhibit acconpanying its motion for
summary judgnent, Stanton alleged that it stood to |ose
approxi mately $4,275,000 in base rent. However, t hat
cal cul ation was based on the worst-case scenario that it would
have at |east one vacancy in the property through March 2019 and
no tenants in the building from March 2013 through March 2019.
G ven that Stanton has been successful at finding other tenants
for the property despite its difficulties with Admanco, that
wor st - case scenari o seens i nprobabl e.

19
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acknowl edge that Stanton did not recover the full anmount of its
i nvestment expectations out of its wunderlying contract wth
Admanco, | do not believe that the letters of credit under these
circunstances operate to insulate Stanton from the risks
i nherent in such business transactions.

196 As noted previously, indeed, it is the mjority's
approach that is likely to result in considerable m schief,
since that approach ignores the framework that the |egislature
established in Ws. Stat. § 128.17(2) to protect and treat
fairly unsecured creditors in receivership proceedings. Rather,
followwng the majority's reasoning, landlords or |essors could
tiptoe around the protections in 8 128.17(2) to deplete estate
assets to the detrinment of unsecured creditors.

197 1s the landlord cap in Ws. Stat. § 128.17(2) fair?
Several courts have observed that limting a landlord to past
due rent and actual damages in receivership proceedings m ght

not provide them adequate conpensation. See (O dden, 143 F.2d at

919; Admanco, 318 Ws. 2d 232, 936 n.20 ("W acknow edge
Stanton's contention that this is a harsh result[.]"); see

generally In re Bossell, Van Vechten & Chapman, 30 Ws. 2d at 29

(observing "the inadequacy of [Wsconsin]'s insolvency |aw
conpared to federal |aw). But the question of whether the cap
is fair is clearly a question for the legislature, and not in

our province. See Holtzman v. Knott, 193 Ws. 2d 649, 711, 533

N.W2d 419 (1995) (St ei nnet z, J., concurring in part &
dissenting in part) ("A state court functions at its |owest ebb

of legitimacy when it . . . legislates from the bench, usurping

20
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power from the appropriate legislative body and forcing the
noral views of a snall, relatively unaccountable group of judges

upon all those living in the state."”); Wgner Mbil, Inc. v.

Cty of Mudison, 190 Ws. 2d 585, 594, 527 N W2d 301 (1995)

("[I]t is not the function of this court to usurp the role of

the legislature.”). Those courts criticizing the limts inposed
on landlord <clains appropriately resisted fashioning a
conveni ent work-around of the |aw. Here, | am disappointed in

the majority's failure to exercise such restraint.

198 For the foregoing reasons, | respectfully dissent.

99 | am authorized to state that Justice ANN WALSH
BRADLEY joins this dissent.
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